NYLS Journal of Human Rights
Volume 17

Issue 2

Article 12

2000

NATIVE AMERICAN JUVENILE DELINQUENTS AND THE TRIBAL
COURTS: WHO'S FAILING WHO?
Sarah M. Patterson

Follow this and additional works at: https://digitalcommons.nyls.edu/journal_of_human_rights
Part of the Law Commons

Recommended Citation
Patterson, Sarah M. (2000) "NATIVE AMERICAN JUVENILE DELINQUENTS AND THE TRIBAL COURTS:
WHO'S FAILING WHO?," NYLS Journal of Human Rights: Vol. 17 : Iss. 2 , Article 12.
Available at: https://digitalcommons.nyls.edu/journal_of_human_rights/vol17/iss2/12

This Notes and Comments is brought to you for free and open access by DigitalCommons@NYLS. It has been
accepted for inclusion in NYLS Journal of Human Rights by an authorized editor of DigitalCommons@NYLS.

Native American Juvenile Delinquents
and the Tribal Courts:
Who's Failing Who?
Tribal courts throughout the nation are in a state of despair.
Extreme crime rates and the lack of tribal court resources to adjudicate their juvenile offenders result in an overwhelming transfer of
jurisdiction to the state, and out of tribal court control. This results
in diminished Native American sovereignty,' which deprives Native
American juvenile delinquents of the cultural rehabilitation available in the tribal courts.
2
The Wisconsin Court of Appeals case In the interest ofElmerJ.K,
illustrates the growing problem of diminished Native American sovereignty over juvenile delinquents in the tribal courts. Convicted
juvenile delinquent and Menominee Tribal member Elmer, J.K.
("Elmer") was transferred to a state juvenile correction center because the Menominee tribal courts did not have the resources to
rehabilitate the youth. After an outbreak in the state run facility,
Elmer was then subject to state jurisdiction because the subsequent
act occurred off of the Menominee reservation. Elmer no longer
has any opportunity to be rehabilitated within his native customs.
This Comment explores the history of Native American sovereignty, the current state of the tribal courts and America's reservations as illustrated in the Elmer case and in a recent crime survey,
and legislative proposals to secure the future of America's reservations. As background to the Elmer case, Part One of this Comment
gives a synopsis of the history of Native American 3 sovereignty, the
fluctuations in Congressional control over Native American affairs,
and Congress' recurring intent to encourage Native American selfI use the word "sovereignty" in this comment to refer to the inherent right
of the Native Americans for self-government. See Hon. William C. Canby, Jr., The
Status of Indian Tribes In American Law Today, 62 WASH. L. REV. 1 (1987) (giving
a further discussion).
2 State ex rel Elmer J.K., III v. Elmer J.K., II, 591 N.W. 2d 176 (Wisc. 1999).
3 The terms "Native American" and Indian are used interchangeably
throughout this Comment. Given the general nature of the information presented,
"Native Americans" includes Alaskan and Hawaiian natives. All references below
apply to all Native American or Indian persons unless specified differently by me
or by legislation. See STEPHEN L. PEVAR, THE RIGHTS OF INDIANS AND TRIBES
12-25 (1992) (discussing these terms comprehensively).
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determination. Part Two discusses the Elmer case in detail, illustrating how jurisdiction over Native American juvenile delinquents is
transferred from tribal courts to state courts due to a lack of tribal
court resources. This Comment will argue that the Wisconsin
Court of Appeals was incorrect in their factual interpretation of the
Elmer case; and, the juvenile respondent-appellant should remain in
the jurisdictional control of his Menominee tribe, where the youth
could be rehabilitated, based on his cultural familiarity, and ultimately, would become a better citizen of his tribe. The Elmer case
also illustrates how continued loss of autonomy due to lack of funding and resources, results in increased state control over tribal
adjudication.
Part Three of this Comment examines the current crime epidemic on reservations today. According to congressional testimony
and statistical reports regarding the current state of America's reservations, as the population and crime rates continue to rise, tribal
courts are forced to give up their autonomy in exchange for state
4
and federal support.
Part Four of this Comment illustrates the use of customs and
cultural tradition in tribal courts. The importance of supporting
the use of these traditions within the tribal court is analyzed in light
of its positive effect on the adjudication of Native American juvenile
delinquents. 5 Furthermore, Part Four discusses the importance of
exposing Native American juvenile delinquents, such as Elmer, to
the traditions of the Tribal Courts, as well as the notion that by
doing so, Native American sovereignty is encouraged and strength6
ened while securing a positive future for the culture.
Given the alarming crime rates and lack of tribal court resources, the circumstances of the Elmer case are not unusual. 7 The
tribal courts will continue to loose autonomy without a vast improvement. Toward that end, Part Five of this Comment explores
resolutions to secure the future of the tribal court system and prevent continued loss of jurisdiction to the state.8 Funding, as prescribed in the Juvenile Justice Bill of 1999, will allocate resources to
tribal courts to build rehabilitation facilities for their juvenile of4 See infra Part III.

See
See
7 See
8 See
5
6

infra Part IV.
discussion infra Part IV notes 173-179 and accompanying text.
infra Part III.
infra Part V.
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fenders within their customs and culture.1 Further, resources can
be used, to not only retain and rehabilitate youths, but also, to create community outreach programs to discourage young Native
Americans from joining gangs and entering into a life of crime.",
With adequate funding, as proposed in recent legislation, cases
similar to Elmer could have very different results. I I Through community programs, youths would have the opportunity to: interact
with role models within the community, and this would perhaps
curtail their desire to enter gangs; tribal courts could maintain jurisdiction over those juveniles who are in gangs; and, the Courts can
rehabilitate the juvenile offenders within their cultural familiarity.
Ultimately, understanding the plight of the Native American people and the current state of America's reservations is the first step
toward re-establishing Native American sovereignty. Congress' original intent was to promote Native American self-determination
through support and acceptance. We must realign ourselves with
this goal and encourage Native American sovereignty to secure a
better future for Native American youth.
I.

HISTORY OF NATIVE AMERICAN SOVEREIGNTY AND
SELF DETERMINATION

A.

Origins of Sovereignty and the Tribal Courts

Though often unrecognized, Native Americans have long had
established systems of criminal justice to adjudicate their delinquents.' 2 These systems incorporate culture and customs to create
13
a system of law that was foreign to the early European settlers.
When the settlers arrived in the New World they did not recognize
traditional tribal methods of dispute resolution as an effective
4
means for deterring crime or executing proper criminal justice.'
9 Violent and Repeat Juvenile Offender Accountability and Rehabilitation
Act of 1999, S. 254., 106th Cong. (1999).
10 See infra note 256 and accompanying text.

i1 See infra notes 253-256 and accompanying text.

See PEVAR, supra note 3, at 70 (explaining the history of and various
forms of tribal justice systems).
12
13

See Gloria Valencia-Weber, Tribal Courts: Custom and Innovative Law, 24

N.M. L. REV. 225, 245 (1994) (distinguishing European penal type criminal justice
to Native American customs).

14 Stacie S. Polashuk, Note, Following the Lead of the Indian Child Welfare
Act: Expanding Tribal Court Jurisdiction Over Native American Juvenile Delinquents, 69 S. CAL. L. REV. 1191, 1192 (1996).

804

N.Y.L. ScH. J. HuM. RTS.

[Vol. XVII

Native Americans were pushed onto reservations and tribal courts
were established, thus creating a cross between Native American
and Anglo-American systems of law enforcement. 15 In 1883 the
highly publicized case Ex parte Crow Dog,' 6 spurred Congress to
enact the Federal Major Crimes Act of 1885,17 eliminating the Crow
Dog rule that, "tribal courts have exclusive jurisdiction over all
crimes between Native Americans in Indian Country."' 8 This act
created federal jurisdiction over seven major crimes committed by
Native Americans, against Native Americans, within Indian Country. 19 Subsequently, the Act has been expanded to include over
20
fourteen crimes.
Throughout the 19th century, the Federal government increased regulations imposing authority over Native American af15 See id. at 1193 (explaining how settlers misperceived Native American society as lawless).
16 Ex parte Crow Dog, 109 U.S. 556 (1883) (A Native American convicted of
murdering another Native American within Indian Country appealed his conviction to the Supreme Court who decided that federal law enforcement did not have
jurisdiction to prosecute his crime; in response, Congress established the Major
Crimes Act which created federal jurisdiction over murder and several other
crimes even if committed by a Native American, against a Native American, on a
reservation). See also, PEVAR, supra note 3, at 71 (detailing the Major Crimes
Act)
17 18 U.S.C. § 1153 (1885).
18 See Polashuk, supra note 14, at 1203.
19 See Crow Dog, .109 U.S. 556 (stating that Indian Country is defined in the
Major Crimes Act as "(a) all land within the limits of any Indian reservation under
the jurisdiction of the United State government, notwithstanding the issuance of
any patent, and, including rights-of-way running through the reservation, (b) all
dependent Indian communities within the borders' of the United State whether
within the original or subsequently acquired territory thereof, and whether within
or without the limits of a state, and (c) all Indian allotments, the Indian titles to
which have not been extinguished, including rights-of way running through the
same."). See also 18 U.S.C. § 1151 (1885).
20 18 U.S.C. § 1151 (1885) (describing"(a) Any Indian who commits against
the person or property of another Indian or other person any of the following
offenses, namely, murder, manslaughter, kidnapping, maiming, a felony under
chapter 109A [18 U.S.C §§ 2241 et seq., i.e., certain sexual offenses including rape
and sexual abuse], incest, assault with intent to commit murder, assault with a dangerous weapon, assault resulting in serious bodily injury, arson, burglary, robbery
and a felony under section 661 of this title [18 U.S.C. § 661, i.e., theft] within the
Indian country shall be subject to the same law and penalties as all other persons
committing any of the above offenses, within the exclusive jurisdiction of the
United States . ..").
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fairs. 21 From 1887 to 1934 tribes were forced onto reservations, and
tribal governments were dismantled and re-formed in the ideals and
customs of Anglo-American judicial and executive systems. 22 During this time period, the Secretary of the Interior created the Courts
of Indian Offenses to "civilize the Indians" and to encourage assimilation of Native Americans into Anglo culture. 23 The Allotment
period brought about forced assimilation into the Anglo culture
and land holdings were reduced from 138 million acres in 1887 to 48
million in 1934."24 This resulted in severe economic and social de25
pression for the tribes.
In 1934, Congress passed the Indian Reorganization Act, once
again supporting Native American autonomy. 26 Under this Act,
Congress established that tribes should be self-governing entities,
subject to their own self-determination "as long as they do not infringe the will of the Congress. '27 Through reorganization, tribes
were recognized as "the appropriate mechanism to provide for tribal law and order on the reservation ...[tiribes had the option of

organizing under the act, and were encouraged to do

'

so.1 28

Though

the tribal courts were extremely diverse, many courts adopted traditional cultural systems within a "boilerplate constitution developed
by the Department of the Interior and the Bureau of Indian
29
Affairs.,
See PEVAR, supra note 3, at 5 (referring to the General Allotment Act, 25
U.S.C.A. § 331 also known as the Dawes Act which gave the President the power
to allot reservations for Native Americans to live. By implanting notions of private
land ownership the Anglo settlers believed this would "civilize" the Indians). See
generally VINE DELORIA, JR., & CLIFFORD M. LYTLE, AMERICAN INDIANS, AMERICAN JUSTICE 10 (1983).
22 See Pevar, supra note 3, at 5.
23 Hearing on Indian Tribal Justice Act, Before the Senate Comm. On Indian
Affairs on Indian Tribal Justice Act, 102nd Cong. (Aug. 2, 1995) (statement of Hon.
William C. Canby, Jr., Judge, United States Court of Appeals, ninth circuit)[hereinafter Canby].
24 See DELORIA & LYTLE, supra note 21, at 10.
25 See id. See also PEVAR, supra note 3, at 5 (explaining the devastation
caused by forcing Indians who were accustom to communal living into being farmers on allotted farms where the soil was often inadequate for growing crops and
resulted in widespread poverty).
26 25 U.S.C § 461, et seq. See also, Gordon K. Wright, Note, Recognition of
Tribal Decisions in State Courts, 37 STAN. L. REV. 1397, 1399 (1985).
27
§ 461, et seq. See also, Wright, supra note 26, at 1399.
28 See Polashuk, supra note 14, at 1193.
29 Id. (explaining common themes in many Tribal Justice Systems).
21
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Unfortunately, Congress, again, failed to live up to its intentions. From 1953-1968, a movement later referred to as the "Termination Period," Native Americans were stripped of their
traditions, and the federal government again forced assimilation
into the Anglo culture. 30 During this period, reservations were terminated and federal funding was diminished. 3' "In 1953 Congress
adopted House Concurrent Resolution No. 108, which declared
that federal benefits and support services to various Indian tribes
should be ceased "at the earliest possible time.""''32 The jurisdiction
over tribal courts was once again seriously infringed upon during
this period. 33 Then, Congress passed Public Law 280. 34 The Law
expanded into complete state jurisdiction of the tribes in many
states and created the "assumption of such jurisdiction by any additional state that chose to accept it,"in the remaining states 35 Essentially, any state could choose to assert jurisdiction. 36 Many of the
effects of Public Law 280 are still felt today and the relationship
37
between states and tribes continues to be tumultuous.
The late 1960's brought yet another shift in Native American
affairs. 38 Several federally funded programs were established to
39
strengthen Native American sovereignty and self-determination.
Economic and social programs were developed to support Native
Americans in re-establishing terminated systems of self-government
See PEVAR, supra note 3, at 7.
31 Id. (explaining how the federal government terminated all federal funding
30

to over one hundred tribes and forced the tribal governments and courts to dissolve themselves and further detailing how all tribal property was broken up and
distributed to its members in another attempt to end the customary communal
living philosophy and force Anglo ideas of independent farming on the Native
American population in an effort to "civilize" them),
33

Id.
Id.

34

18 U.S.C. § 1162, 28 U.S.C. § 1360; see generally Vanessa J. Jimenez & Soo

32

C. Song, Article, Concurrent Tribal and State Jurisdiction Under Public Law 280,

47 AM. U. L.
35

REV.

1627 (1998) (explaining the full effects of Public Law 280).

See PEVAR, supra note 3, at 7. See also, Jimenez & Song, supra note 34, at

1634.
See PEVAR, supra note 3, at 7.
See Jimenez & Song, supra note 34, at 1637 (arguing that the effect of
Public Law 280 has lead to greater lawlessness in Indian Country). See also Elmer,
591 N.W. 2d 176.
38 See PEVAR, supra note 3, at 8.
39 See id.
36
37
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and to resurrect systems of tribal courts. 40 In 1968 the Indian Civil
Rights Act made many provisions of the Bill of Rights applicable to
the Tribal Courts.4' Generally, reactions to the Indian Civil Rights
Act were mixed. 42 Though Congress passed Indian Civil Rights Act
to ensure basic application of human rights within tribal courts,
many Native Americans saw the Act as an intrusion on autonomy
and sovereignty. 43 Also, imposition of the U.S. Constitution was

seen by many Native Americans as another imposition of AngloAmerican dogma, which could not "help but restrict the power of
tribal court judges and suggests a further erosion of Indian
44
practices."
B.

Modern Tribal Courts

Today, many aspects of Native American lives are federally
regulated, including the tribal courts.45 The Bureau of Indian Affairs, an agency in the Department of the Interior, 46 recognizes and
funds over 170 tribal courts that have jurisdiction over one-half mil-

lion Americans. 47 Although the intricacies of criminal tribal court
40 Id. (Generally, the federal government established programs to financially
assist the economy of the reservations. Such programs include the Indian Business
Development Fund, The Indian Financing Act, the Native American Programs Act
and the Indian Self-Determination and Education Assistance Act as well as several
tax and environmental acts to establish Native American autonomy and self-governance in these areas).
41 25 U.S.C. §§ 1301-1303 (imposing rights in tribal courts that are granted
under U.S. CONST. art. I, § 9; U.S. CONST. amends. I, IV, V, VI, VIII, XIV). See
also Deloria & LYTLE, supra note 21, at 129.
42 See generally DELORIA & LYTLE, supra note 21.
43 See id. (emphasizing the tribal perspective that the Bill of Rights is not a
reflection of tribal customs). The rich debate concerning the application of the Bill
of Rights is not fully treated in this comment.
" See DELORIA & LYTLE, supra note 21, at 130. But see Jimenez & Song,
supra note 34 (explaining how the adoption of the Indian Civil Rights Act
amended parts of Public Law 280 that were impeding tribal self-governance).
Since Public Law 280 permitted states to usurp jurisdiction from Tribal Courts
without the tribes' consent, the application of the Bill of Rights forbade such usurpation and required consent as a prerequisite for future usurpation of jurisdiction,
thus strengthening tribal sovereignty.
45 See PEVAR, supra note 3, at 52.
46 See id. at 53.
47 See Polashuk, supra note 14, at 1197. Though a group of Native Americans may hold themselves out as a tribe, and considered so within the Native
American community, only those that are federally recognized will receive aid in
housing, education and healthcare. See PEVAR, supra note 3, at 14-15.
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jurisdiction exceed the scope of this Comment; 48 generally speaking, Congress has the power to determine if federal, state or tribal
government will preside in Indian Country (Territory?). 49 In the
absence of Congressional authority, tribes have jurisdiction to pros-

ecute acts committed by tribal members 50 against tribal members
within Indian Country. 51 Though the jurisdictional questions in Indian Country are admittedly confusing, once jurisdiction is determined, the same laws apply to Native American juvenile
delinquents. 52 The Federal Juvenile Delinquency Act 53 established
that juvenile delinquents violating federal law on Indian reservations are subject to federal law, if the crimes committed would sub-

ject an adult to federal jurisdiction. 54

48
See Valencia-Weber, supra note 13, at 234 (explaining that generally there
are two types of tribal courts-the courts of Indian offense and specific tribal courts.
"The Bureau of Indian Affairs [BIA], through the authority of the Department of
the Interior, organizes the court of Indian offenses. Tribal governments, pursuant
to their inherent sovereignty, establish and control specific tribal courts."). Today
most of the early Courts of Federal Regulations/ Courts of Indian Offenses courts
now operate as revised BIA courts. "Both forms of courts allow the use of tribally-designed law ... 25 C.F.R. § 11.100(f) ... establish[ed] that, if not prohibited
by federal law, tribal ordinances, custom, and usage shall be the applicable law."
Id.
49 See DELORIA & LYTLE, supra note 21, at 29-34 (explaining that Congress
is granted power to regulate Indian commerce in U.S. CONST. art. I, § 8); see also
Cherokee Nation v. Georgia, 30 U.S. (5 pet.) 1, 17 (1831) (explaining that Congress exercises a "guardianship" theory over the tribes).
50
See PEVAR supra note 3, at 60 (explaining that tribal membership is generally reliant on the purpose for classification "A tribe has the right to determine
tribal membership for tribal purposes ... the federal government has the right to
determine tribal membership for federal purposes").
51 See id. at 130. See generally Jimenez & Song, supra note 34 (explaining
that Public Law 280 established state jurisdiction in areas that were previously
solely tribal jurisdiction). Public Law 280 establishes that if the state has jurisdiction under Public Law 280 then the federal courts have no jurisdiction. Concurrent jurisdiction may exist between tribal courts and state courts. Crimes
committed in Indian Country are not subject to Public Law 280, unless it falls
under federal jurisdiction for crimes annunciated in the Major Crimes Act; See 18
U.S.C. § 1151 (1885); Six "mandatory" states have forced state jurisdiction in all
areas of Indian country within the state. These include Alaska, California, Minnesota Nebraska, Oregon and Wisconsin. See also Jimenez & Song, supra note 34.
52
See PEVAR supra note 3, at 130.
53
18 U.S.C. §§ 5031-5032 (1999).
54
Id.

2000]

WHO'S FAILING WHO?

809

The United States Supreme Court has long recognized the importance of tribal courts in Native Americans' lives. 55 Countless
cases have been handed down establishing and reiterating that Native Americans have inherent rights of autonomy, sovereignty, and
jurisdiction within their tribal courts. 56 "Tribal courts have repeatedly been recognized as appropriate forums for the exclusive adjudication of disputes affecting important personal and property

55 See Laurie Reynolds, "Jurisdiction" In Federal Indian Law: Confusion,
Contradictionand Supreme Court Precedent, 27 N.M. L. REV. 359 (1997) (reiterating that throughout the history of the nation, the Supreme Court has consistently
maintained that Native American tribes are sovereign governments who's self-determination should be supported); see Worcester v. Georgia, 31 U.S. 515 (1832);
see also United States v. Wheeler, 435 U.S. 313 (1978) (emphasizing that Congress
does not create tribal self-government, but rather it is an inherent notion of Indian
sovereignty). See also Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978) (illustrating that the Court has recognized Tribal Courts methods of using traditional
Indian customs as important aspects of adjudication of Native Americans and that
the Tribal Courts are the appropriate forum to resolve disputes); see also Saginaw
Chippewa Indian Tribe of Michigan v. Gover, No 99cv7O32BC (illustrating how the
questions revolving around federal government power over internal Native American affairs continues today.) Currently, the Department of Interior's assistant secretary for Indian affairs who overseas the Bureau of Indian Affairs has been sued
by the Saginaw Chippewa Indian Tribe of Michigan. Here the tribe is challenging
the BIA's power to intervene in determining the results of elections held within
the tribe that were being disputed amongst the tribal council. The tribe asserts that
under Santa Clara Pueblo v. Martinez that the BIA should not have intervened
until all tribal appeals have been exhausted. See generally Elizabeth Amon, Case:
What's U.S. Tribal role? NAT'L L. J. Nov. 8, 1999, at Al.
56 See generally Worcester, 31 U.S. at 559 (ending a Georgia law that required a license to be obtained before moving onto Indian lands, Marshall commented that the Indian nations are "distinct, independent political communities,
retaining their original natural rights, as the undisputed possessors of the soil.").
See also Crow Dog, 109 U.S. 556 (stating that the tribal courts have complete jurisdiction over crimes committed by Native Americans against Native Americans on
reservations); but see United States v. McBratney, 104 U.S. 621 (1882) (establishing that states have jurisdiction over non-Indians committing crimes against nonIndians even if such crimes occurred in Indian Country). See also National Farmers Union Ins. Co. v. Crow Tribe, 471 U.S. 845 (1985) and Iowa Mut. Ins. Co. v.
LaPlante, 480 U.S. 9 (1987) (regarding tribal court jurisdiction questions that
continue in modern times to be handed down). In the 1980's the Supreme Court in
held that "non-Indians being sued in tribal court for reservation-based matters had
to exhaust their jurisdictional challenges in tribal court before attempting to litigate them in federal court"; see Canby, supra note 23 (arguing that this increased
docket burdens were not met with increased funding that put the tribal courts in
the economic position they are now in).
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interests of both Indians and non-Indians. ' '57 The autonomy of the
tribal court system is important to promote and secure the future of
the Native American people's ability to preserve their culture. 58
The power to adjudicate it's the Native American youth is a necessary component.5 9 As recognized by Congress, in the Indian Child
Welfare Act of 1978,60 children, as in any culture, are the means to
securing society's future.6 1 Though this Act is not treated fully in
the scope of this Comment, the Act does stand for the proposition
that Native American children are best situated within their cultural community. 62 The same proposition applies to the adjudication of Native American Juvenile Delinquents. 63 In the Elmer case,
the juvenile never had the chance of ascertain rehabilitation within
his culture and customs of his native tribe. 64 Instead, because his
tribal court did not have the necessary resources, jurisdiction and
65
sovereignty were lost.

57 See Reynolds, supra note 55, at 359 (quoting Santa Clara Pueblo, 436 U.S.
at 65); see, e.g., Reynolds, supra note 55, at 379 (discussing the negative effect of
the Eight and Ninth circuits' "unwillingness to recognize the distinction between a
tribe's adjudicatory and legislative powers .... " The author suggests that the
"Supreme Courts strongly worded praise of the tribal court system has a hollow
ring ... [s]urley tribal sovereignty is neither enhanced not respected when courts
routinely refer to tribal court cases in which they will predictably hold that the
court was powerless to adjudicate").
58 See generally Valencia-Weber, supra note 13.
59 See generally Polashuk, supra note 14.
60 25 U.S.C. §§ 1901-63 (1978).
61 See Polashuk, supra note 14, at 1221 (discussing the Indian Child Welfare
Act including children as "resources" that deserve protection by the federal
government).
62 See PEVAR, supra note 3, at 296 (discussing the Indian Child Welfare Act
where the adoption rate of Indian children greatly surpassed that of any other
race. Essentially, as noted, Indian youth were taken out of the tribal setting and
"entire reservations were being depleted of their youth."). See also, Mississippi
Band of Choctaw Indians v. Holyfield, 490 U.S. 30 (1989) (holding that since Indians in tribal courts are more knowledgeable about the customs and traditions associated with Indian child care, the tribal courts are the proper forums to decided
custodial issues where these factors should be weighed in the balance in determining the future of the Indian youth); B.J. JONES, THE INDIAN CHILD WELFARE ACT
HANDBOOK: A LEGAL GUIDE TO THE CUSTODY AND ADOPTION OF NATIVE
AMERICAN CHILDREN

63
64
65

29 (1995).

See Polashuk, supra note 15, at 1221.
See Elmer, 591 N.W. 2d 176.
Id.
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STATE V. ELMER

In the interest of Elmer J.K, 111,66 illustrates the continued decline of Native American sovereignty and jurisdiction over Native
American juvenile delinquents. 67 In this case, Elmer, a juvenile
member of the Menominee Indian Tribe, was waived into State jurisdiction and into adult criminal court. 68 Elmer was originally adjudicated as a delinquent in the Menominee Indian Reservation
69
Tribal Court system for acts committed by him on the reservation.
Under the law, the tribal court maintained jurisdiction7 0 because
Elmer is a Native American, a Menominee tribal member, and the
non-felonious acts were committed on the reservation.7 Under
these circumstances, a juvenile, such as Elmer, would be in the
hands of the tribal courts and ultimately subjected to the traditions
72
and customary rehabilitative processes established by his tribe.
However, Elmer was kept from tribal jurisdiction because of the
economic state of America's reservations. Where tribal courts lack
the resources to maintain and adjudicate their youth, the only viable option is to contract with the state to provide juvenile detention
73
accommodations for their juvenile delinquents.
As a result of the economic shortfall of his tribal court system,
shortly after adjudication the youth was sent to Northwest Passage,
a state run rehabilitation facility off of the Menominee reserva66

Id.

67

See Elmer, 591 N.W. 2d 176. This Comment uses the circumstances of the

Elmer case to illustrate the issues raised therein. This Comment does not attempt

to ascertain the underlying causes of Elmer's outbreaks, nor does it defend them.
It is merely an attempt to use the Elmer case as an example of the issues confronting reservations, the importance of culture in the rehabilitation process and
the possible remedies.
68 See id. at 178 (referring to the Wisconsin State Criminal Court).
69
70

Id.

See generally Jimenez & Song, supra note 34. See also PEVAR, supra note
3 (illustrating that though the Elmer case is in Wisconsin, which is one of the six
mandatory states where Public Law 280 forced complete criminal and some civil
jurisdiction over the state, the Menominee Reservation is an exception to this rule
and is not subject to the mandatory jurisdiction).
71 See Elmer 591 N.W. 2d 176 (explaining that the non-felonious acts do not
fall within the purview of the Federal Major Crimes Act, therefore jurisdiction was
left to the tribe). See also supra notes 19-20 and accompanying text.
72 See generally Valencia-Weber, supra note 13, at 244-5.
73 See infra notes 108-111 and accompanying text (explaining that because
of the high crime rates and lack of tribal court resources on reservations, many
Native American juvenile delinquents will go unpunished unless sent to a State
facility).

N.Y.L. SCH. J. Hum. RTS.
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tion. 74 While retained at Northwest Passage, Elmer had a violent
outbreak, including disorderly conduct and battery, against three
staff members. 75 The State filed and received a waiver of juvenile
court jurisdiction from the Menominee-Shawano County Circuit
Court (tribal court), thus establishing state jurisdiction. 76 The State
argued that Elmer was subject to state jurisdiction because the tribal courts do not have jurisdiction over Native American delin77
quents' acts that are committed off of the reservation.
Though states generally have jurisdiction over non-felonious
acts committed off of the reservation,78 Elmer argued that the contract between the Menominee tribe and the State explicitly reserved the tribal court's right of jurisdiction. 79 As described by the
Court of Appeals, the agreement in part states, "the [tribal] court
retains jurisdiction and legal custody of all Indian persons affected
by the Court's orders and no placement by the Court pursuant to
this agreement shall act to relinquish said jurisdiction and legal custody."80 According to the Elmer court, this language was ambiguous and the court accepted the State's interpretation that the
contractual language only reserved tribal jurisdiction over acts committed within Indian country; a right the tribes already have under
federal law.8 ' The court incorrectly stated that Elmer's argument,
as asserting that neither State nor tribal courts have jurisdiction
over acts committed by Elmer.82 This was not Elmer's contention,
he argued that the Menominee tribe retained jurisdiction even
though Elmer was retained in a state facility.
74

See Elmer, 591 N.W. 2d at 177.

75

Id. at 178.

Id.
Id. at 177-8;. See generally Sturdevant v. State, 251 N.W. 2d 50 (Wisc.
1977); see also, State v. Big John 432 N.W. 2d 576 (Wisc. 1988) (supporting the
proposition that Native American's criminal activities off-reservation are subject
to State jurisdiction "without resort to an interpretation of the various treaties
existing between the federal government and the Indian tribe in question."). See
also In re M.L.S. v. State, 458 N.W. 2d 541 (Wisc. 1990) (establishing that juveniles
of the Menominee tribe that committed acts off of the reservation are subject to
the State juvenile code and the State retains subject matter jurisdiction over those
prescribed acts).
78
See generally Jimenez & Song, supra note 34 (explaining jurisdictional effects of Public Law 280).
79
See Elmer, 591 N.W. 2d at 179.
76

77

80
81
82

Id.

Id.
Id.
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The juvenile delinquent was not sent to a state facility because
he originally committed a crime that would subject him to state law,
but rather because the tribal court did not have adequate facilities
to adjudicate their youth. 8 3 Having passed this threshold into state
jurisdiction, Elmer remained in the jurisdictional control of the
state.8 4 The methods of rehabilitating youth in tribal courts are far
removed from the methods in state detention facilities. 85 In a state
penitentiary he would not benefit from the tribal traditions maintained in the tribal courts.8 6 When tribes have to send their youth
to state facilities, outbreaks such as Elmer's seem predictable. A
troubled youth taken out of his culture and placed in a foreign environment, and a foreign culture such as a state detention facility, is
an invitation for future outbreaks; and, with those acts, jurisdiction
is transferred because the acts occur off of the reservation. 87 This
problem is precisely why the language in the contract established
between the Menominee tribe and the Northwest Passage Detention Center states that the placement of Elmer, or any other Menominee tribal member, in the state facility does not relinquish
jurisdiction or legal custody to the state.8 8 The federal government
has sought to minimize, through various regulations and treaties,
this kind of usurpation of Native American sovereignty.8 9
Even more distressing, the Court of Appeals not only decided
that Elmer was subject to state jurisdiction, but the Court also
waived Elmer into adult criminal court. 90 Under a Wisconsin stat83
Construction & Operationof Indian Juvenile Detention Facilities: Hearings
Before Exectutive Comm. House Natural Resources & Native American Affairs,
100th Cong. (daily ed. Nov. 8, 1993) (statement of Samuel N. Penney, Chairman
Nez Perce Tribal Executive Comm) (citing that within his Nez Perce tribe it is
commonplace to adjudicate tribal juvenile delinquents and then have to send them
to State-run detention facilities because the tribal courts simply do not have the
resources to rehabilitate and little resources the rural Nez Perce tribe has to adjudicate it's youth is spent transporting them to and from the State facilities which
are often times over two hundred miles away)[hereinafter Penney].
84
See Elmer, 591 N.W. 2d 176.
85
See Penney, supra note 83.
86
See Elmer, 591 N.W. 2d at 181 (referring to a social worker's description
of the adult penitentiary as not a rehabilitative institution); see infra notes 174-179.
87
See Jimenez & Song, supra note 34, at 1692 (arguing that the jurisdictional
confusion between states and tribes hinders tribal justice systems and leaves them
subject to state control).
88
See Elmer, 591 N.W. 2d at 179.
89 See PEVAR, supra note 3, at 8 (explaining the policy of recognition of tribal self-determination).
90 See Elmer, 591 N.W. 2d at 180.
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ute, 91 the court has discretion in applying the waiver and will use an
established criteria to determine if waiver is appropriate. 92 In doing
93
so, the court is to consider the best interest of the child.
The Court used discretion in determining the weight of each
criteria. 94 Elmer argues that the court failed:

(1) to consider the adequacy and suitability of facilities
available for treatment; (2) did not consider the type
and seriousness of the offense; (3) relied upon inaccurate information regarding his prior record; and (4)
had no reasonable basis to conclude that juvenile correctional institutions were not available and suitable
95
for him.

The Court of Appeals affirmed the lower court's decision to waive
Elmer into adult jurisdiction, stating that Elmer's motives and his
interaction with adults is indicative of adult behavior. 96 Social
workers testified that the juvenile system had depleted resources
and the only viable option left, for a fifteen year old like Elmer, was
an adult state penitentiary. 97 Even given Elmer's criminal back-

ground, 98 a transfer out of the Menominee tribal jurisdiction to an
adult state jail, is difficult to imagine as "in the best interest of the
child." 99 Unfortunately, Elmer's case is not unique and in light of
91 WISc. STAT. § 938.18 (5) (1999) (citing that the court considers the following criteria when determining if waiver into adult court is appropriate: (a) the personality and prior record of the juvenile, including whether the juvenile is mentally

ill or developmentally disabled . . .(b) the type and seriousness of the offense,

including whether it was against persons or property, the extent to which it was
committed in a violent, aggressive, premeditated or willful manner, and its
prosecutive merit. (c) the adequacy and suitability of facilities, services and procedures available for treatment of the juvenile and protections of the public within
the juvenile justice system ... (d) the desirability of trial and disposition of the

entire offense in one court if the juvenile was allegedly associated in the offense
with persons who will be charged with a crime in circuit court).
92
See Elmer, 591 N.W. 2d at 181.
Id.
94 Id. at 180 (referring to § 938.19).
93

95 Id. at 181 (arguing that the Court inappropriately relied on questionable
information in determining if Elmer should be waived into adult court).
96
Id. at 180.
97 See Elmer, 591 N.W. 2d at 181.
98 Id. (stating that Elmer contends that he had four previous adjudications
which is in contradiction to the testimony that the Court relied on stating that the
witness believed that he had nine).

99 See Elmer, 591 N.W. 2d 176.
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the current state of America's reservations, tribal governments are
rapidly loosing jurisdiction over their youths. 100
III.

RESERVATION CRIME

The state of America's reservations is startling. Without further legislation and increased funding, the tribal courts and
America's reservations will continue to deteriorate. 10 1 The circumstances of the Elmer case are sadly familiar in the tribal courts
within reservations across the United States. 10 2 Tribes continue to
have to choose between losing their sovereignty and allowing
juveniles to enter the state facility, thus, subjecting them to adjudication under state jurisdiction; or, to inadequately rehabilitate and
detain the offender creating a danger to the juvenile and to the
community. 03 Tribal court members testify that there is an overwhelming fear, on reservations, about the consequences of letting
juvenile offenders go unpunished, or alternatively, to allow state
usurpation of jurisdiction.' 0 4 Many juvenile offenders never have a
fear of prosecution for their acts because many tribal courts simply
10 5 If
lack the resources for adjudicating and rehabilitating youth.
there was a "valid threat of immediate detention, many of these
juveniles will not re-offend and may be willing to inform against
those adults who are contributing to their delinquency and perhaps,
will not behave criminally in the first place. ' 106 Without any threat
of deterrence in the tribal court system, the only viable option for
07
the tribal is to contract with state facilities to hold their youths.'
In many circumstances, the wrong message is sent to juveniles
on the reservations. Few alternatives are available to the financially
troubled tribal courts; and, the tribal courts are reluctant to send
100 See Construction & Operationof Indian Juvenile Detention Facilities:Hearings Before Executive Comm. House Natural Resources & Native American Affairs,
100th Cong. (daily ed. Nov. 8, 1993) (statement of Wyman Babby, Acting Deputy
Commissioner, Bureau of Indian Affairs)[hereinafter Babby].
101 See infra notes 111-112 and accompanying text (describing the increase in

crime rates on Indian reservations and the tribal courts inability to deter and prosecute offenders).
102 See infra notes 115-130 and accompanying text (describing the crime epidemic on all reservations across the United States).
103 See Penney, supra note 83.
104 Id.
105 Id.
106
107

Id.
See Elmer, 591 N.W. 2d 176.
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juveniles to state facilities. Occasionally, even sending juveniles to
state facilites is too costly and many juvenile delinquents are released into the custody of their parents, even after committing violent crimes.108 Worse yet, many juveniles on reservations who
commit crimes, or are under the influence of alcohol, are never arrested, incarcerated, or rehabilitated. 09 American reservations are
faced with a daunting conundrum. In either situation, tribal courts
cannot adequately secure the future of their juvenile delinquents.
One needs to understand the crime epidemic on reservations today,
in order to appreciate the rapid pace at which jurisdiction is lost.
A.

Bureau of Justice Statistics Study

American Indians on reservations across America suffer from
the highest crime rates of all other races, and these rates are continually rising.110 Tribes typically have inadequate funding to properly
enforce the law and adjudicate criminals. I I A recent study by the
U.S. Department of Justice (DOJ) illustrates the staggering
problems of crime on reservations. 12 The DOJ Statistics surveyed
108 See Penney, supra note 83 (citing where a juvenile delinquent in his Nez
Perce tribe was arrested for stabbing someone eight times. "Because there were
no detention facilities available when he was picked up, the juvenile was released
to the custody of his parents and back in school the next day while awaiting his
preliminary inquiry. Understandably, school officials and classmates were fearful
of this juvenile and disturbed that the wrong message was being set-that no punishment may be imposed for committing a violent act.").
109 See Babby, supra note 101.
110 See Lawrence A. Greenfeld & Steven K. Smith, American Indians and
Crime, NCJ 173386, at iii (Feb. 1999), at http://www.ojp.usdoj.gov.bjs.
IMI Construction & Operation of Indian Juvenile Detention Facilities:Hearings
Before Executive Comm. House Natural Resources & Native American Affairs,
100th Cong. (daily ed. Nov. 8, 1993) (statement of Roleen L. Hargrave, Council
member) (explaining that in her tribe alone over twenty one recognized and affiliated gangs are in existence on the reservation. Also, with dramatic increases in
violent crimes the reservation struggles to provide adequate law enforcement. The
Bureau of Indian Affairs funds the reservation, but the funds are only one-quarter
of those needed to establish proper juvenile facilities to handle the volume of juvenile delinquents on the reservation).
112 See Greenfeld & Smith, supra note 111, at 1 (This report was compiled
over a five-year period using statistical data provided by the "Bureau of Justice
Statistics (BJS), the FBI and the Bureau of the Census." "Data are reported from
American Indian crime victims on how they were affected by the victimization and
about who victimized them ... the report also includes the first BJS estimates of
the total number of American Indians under the custody or supervision of the
justice system." (Foreword). American Indian refers to Alaska Natives, Aleuts,
and American Indians for purposes of this study. The report also indicates the
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and analyzed data collected from 1992-1996 regarding who is victimized, who the assailants are, the types of crimes committed, and
the age of the offenders.11 3 Other factors particularly pressing to
Native Americans are the statistics on alcohol abuse and its effect

on crime rates.114
Native American populations have the highest crime rates in
almost all categories that the study examined.

15

American Indians

6

have 124 violent crimes per 1000 people." This is more than twice
the rate for the Nation, which is fifty violent crimes per 1000 people. 117 In all different types of crimes, including rape/sexual assault,
robbery, aggravated assault, and simple assault, the Native American population suffers from the highest crime rates compared to all
other races studied."

8

At any age, the rates of violence are higher among American
Indians than of all other races.1' 9 The DOJ reports that, "in 1998
the median age of the American Indian population is nearly eight

years younger than the U.S. resident population.' 2 0 This fast
growing generation of youth enhances the problems that many Tribal authorities are facing.' 2 ' Native American juvenile offenders
are not only committing the crimes, but over half of the violent
crimes committed were against American Indians between twelve
and twenty four years old.' 2 2 The discrepancy between the violence
Native American children experience and that of all other races is
Hawaiian Natives, and Pacific Islanders encompasses Asians. As of July 1, 1998
the Bureau of the Census reports that American Indians account for just under 1%
of the U.S. population).
113 See Greenfeld & Smith, supra note 111.
114 See discussion infra notes 131-139 and accompanying text.
115 See Greenfeld & Smith, supra note 111, at 19-23, 38 (citing the study
where Native Americans have highest crime in all areas except murder where the
Black population has the highest murder rates at thirty four murders per one hundred thousand persons, Native American's with seven murders per one hundred
thousand persons, White and Asians both with five murders per one hundred thousand persons).
116 Id.
117 See Greenfeld & Smith, supra note 111, at v.
118 See id. at 38 (breaking down the "all races" category into White, Black
and Asian races).
119 Id.
120 See Greenfeld & Smith, supra note 111, at 1.
121 See id. (illustrating that juveniles are not only the fastest growing population on reservations, but juveniles and young adults are more likely to be committing crimes as well as becoming victims of violent crimes).
122 Id.
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extreme. 123 The rate of violent victimizations per 1000 persons,
ages twelve to seventeen, for all other races is 116; whereas, there
24
are 171 violent victimizations in the American Indian population.
For young adults, aged eighteen to twenty four, there are 100 violent victimizations per 1000 persons of all other races; whereas, for
American Indians there are 232.i25 The statistics account for almost one third of all of the crime, and they account for the highest
crime rate of any group - one violent crime per every four
126
persons.
An American Indian is more than three times likely to suffer
an aggravated assault than the rest of the nation. 127 When broken
down by race, the DOJ found that the average per capita rate of
violent victimizations by race illustrates the plight of the Native
American on reservations today. 128 From 1992 to 1996, one out of
every twenty people residing in the United States, ages twelve or
older, experiences' a violent victimization. 129 "American Indians
experience about one violent crime for every eight residents age
twelve or older compared to one violent victimization for every sixteen black residents, one for every twenty white residents and one
' 30
for every thirty-four Asian residents.'
3
Alcoholism continues to plague America's reservations.' '
American Indian youth have twice the national average for alcoholrelated violations than all other races.' 32 The study reports that in
"fifty-five percent of American Indian violent victimizations, the
See Greenfeld & Smith, supra note 111, at v, 38.
Id.
125 Id.
126 Id. at v (noting that it is not only the juvenile population that suffers disproportionate crime rates). In the twenty five to thirty four age group there are
sixty-one violent victimizations per one thousand persons of all races, and more
than double for American Indians at one hundred forty five. The study further
reveals that the age group of forty-five years and older, the American Indian populations is still consistently suffering from higher crimes rates). Id.
127 See id. at 2.
128 See Greenfeld & Smith, supra note 111, at 7.
129 See id. at 3.
123
124

130

Id.

See id. at 25. See also Babby, supra note 109; Larry Bivins, Sharp Increase
in Youth Gang Crimes on Indian Reservations Detailed, GANNETrE NEWS SERVICE, June 3, 1998 (detailing how the dramatic rise in crime on the reservations is a
combination of lack of juvenile detention centers, gang violence, unemployment
and the "vexing problems of extreme poverty and alcohol and drug abuse.").
132 See Greenfeld & Smith, supra note 112, at 25; see also Fred Beauvais,
Trends in Indian Drug and Alcohol Use, Journal of the Nat'l Center 5 (1) (1992),
131
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victims said the offender was under the influence of alcohol, drugs
or both." 133 This is consistently more common for American Indi-

ans than for Whites, Blacks, or Asians to report alcohol use by the
offender. 34 White victims report that in forty four percent of violent victimizations the offender was under the influence of alcohol,
drugs, or both. 135 Black victims report that the offender was under

the influence in about thirty-five percent of the victimizations, and
Asians report only twenty-five percent. 136 Again, the Native Amer-

ican population suffers from a disproportionate amount of crime
and victimizations, considering that they represent less than one
percent of the United States population. 137 The combination of lit-

tle law enforcement, high drug use, and a growing population of
displaced youths have
that have pushed the
combination has also
greatly contributed to

lead to a dramatic increase in violent crimes
tribal courts to their limits. 138 The volatile
lead to an influx of gang activity that has
the crime epidemic. 139
B.

Gang Activity

Native American juveniles, on reservations, are entering gangs

at staggering rates. 140 Juveniles are the fastest growing population
group on reservations today.' 4 ' This factor, coupled with severe unemployment and rising levels of alcohol abuse, creates a supple environment for gangs.142 The gangs present on the reservations are
not only groups of Native American juveniles running petty crime,
reprintedin MARIANNE 0. NIELSEN & ROBERT A. SILVERMAN, Native Americans,
Crime and Justice 98-93 (1996) [hereinafter NIELSEN & SILVERMAN].
133 See Greenfeld & Smith, supra note 112, at 9.
134 Id.
135 Id.
136 Id.
137 Id. at 1.
138 See Babby, supra note 109.
139 See Bivins, supra note 131.
140 Id.
141 See Greenfeld & Smith, supra note 112, at 1.
142 See Greenfeld & Smith, supra note 112, at 25 (illustrating that alcohol
abuse continues to be an epidemic on the reservations throughout the nation).
According to the BJS crime report fifty-five percent of victims of crime report that
the offender was under the influence of alcohol and or drugs. Further, their study
indicates that "American Indians have a rate of arrest for alcohol violations (DUI,
liquor law violations, and public drunkenness) more than double the national rate.
Arrests of American Indians under age eighteen for alcohol-related violations are
also twice the national average." Id.
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substance abuse, and misdemeanors, 143 but the gans are also often
associated with colors, dress, and customs of large inner city gangs,
such as, the Boot Hill Crypts, and the Fourth World Bloods. 144 The
high levels of gang violence are overwhelming for many tribal
courts to adjudicate. 145 Over-burdened tribal court dockets and
lack of law enforcement officials make America's reservations the
least equipped to combat the gangs that are entering, and in many
instances, taking over in these territories. 146 Knowing that tribes
have insufficient law enforcement, and the unlikelihood of apprehension for criminal activities, gangs are successfully infiltrating the
reservations. 147
Tribal and federal jurisdiction runs concurrently; 148 thus, all too
often, where the tribal government lacks the necessary resources to
prosecute the offenders, jurisdiction is transferred.1 49 Gangs often
"operate with impunity in Indian Country,' 150 knowing that there
will be little, if any, retribution for their crimes. 15 1 In 1997, the nationwide average for violent crimes was down twenty-two percent;
however, violent crime increased on America's reservations by
eighty-seven percent. 152 The increase is largely attributed to the
outbreak of gang violence. 153 Several leaders in the Native American community look for answers to why their youth are steadily
joining gangs. 154 Some assert that the Native American youth find
companionship and solidarity in gangs, which they may not find
143 Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Affairs Comm., 105th Cong. (daily ed. Sept. 17, 1997) (statement of Sen. Orin Hatch)
[herinafter Hatch].
144 Id. See also More Indian Kids Joining Gangs, CLARINET NEWS, November 21, 1994 reprinted in NIELSEN & SILVERMAN, supra note 133.
145 See Hatch, supra note 143.
146 See id. (explaining how tribal courts are overwhelmed by the high crime
rates already burdening the system, traditional methods of rehabilitation are not
going to successfully combat the constant influx of juveniles joining these gangs
and that federal gang prevention programs have never been implemented on the
reservations).
147
Id.
148 See Jiminez & Song, supra note 34, at 1636.
149 See Hatch, supra note 143.
150 Id.
151 Id.
152

Id.

See Hatch, supra note 143. See also Greenfield & Smith, supra note 112.
Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Affairs Comm., 105th Cong. (daily ed. Sept. 17, 1997) (citing statement of Kevin
DiGregory) available in 1997 WL 615584.
153
154
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within their families. 155 Since many Native American customs
mark the transition of a young person becoming a man or
woman, 5 6 other leaders speculate that during this transition the decline of the family and community have encouraged youths to enter
gangs in order to find "honor" in a non-traditional sense. 157 Due to
the extensive crime rates, alcoholism, and poverty, this traditional
emphasis on a young person's rite of passage into adulthood has
been lost in many communities. 158 Some tribal members feel that
the gangs have replaced the notion of rite of passage and acceptance into society, in a negative facet.' 5 9 Gangs are feeding on the
solidarity that is lacking in the family structure of so many Native
American homes, and thus, re-creating the structure in a world of
violent initiation. 160 The break down of Native American society
increases the likelihood of gang membership, which, in turn, further
161
perpetuates societal despair.
Many Native American advocates hope that sponsoring tribal
programs, to encourage youth to stay out of gangs, will lessen the
need for as many detention halls, though that need is still preponderant. 162 "Rehabilitation and detention of juveniles are two small
but critical points in the comprehensive strategy.' 63 These advocates encourage, not only, rehabilitation of youth, but also, prevention of youth turning to gangs for support and solidarity where the
family structure is broken down. 164 Many community leaders emphasize that conquering the gang epidemic on the reservations is
not just about punishing the offenders; but, it is about preventing
youth from participating in gangs that currently exist on the reser155
See Hargrove, supra note 111 (quoting tribal gang members as stating
...it's like another family that cares and sustains us").
156 Id.
157

Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Af-

fairs Comm., 105th Cong. (daily ed. Sept. 17, 1997) (statement of Sen. Ben
Nighthourse Campbell).
158 Id.
159 Id. (commenting on interviews of several gang members on reservations,
one juvenile was asked if he was proud to be in a gang). The youngster answered
"Yeah." "Yes, I feel that's - as being an Indian, I had to go through this like
Indians in troubled times before. Gang members will be the first ones to be called
upon because they know how to shoot the guns. We'll be the first ones to be called
on if we want to take our land again") Id.
160 See Campbell, supra note 157.
161 Id.
162 Id.
163

Id.

164

Id.
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vations. 65 The Native American community recognizes gang violence as a major problem; however, finding adequate resources to
combat their growth is difficult, at best.
Combating crime on America's reservations is a daunting task.
Not only are the reservations plagued with high crime rates and
juvenile gang activity, but, there are also few law enforcement officials and even fewer resources to adequately rehabilitate or punish
those caught and prosecuted. 166 "There are half as many law enforcement officers per capita in Indian Country as there are in small
communities outside Indian Country.'

67

"Due to the vast acreage

of Indian Country, tribal officers often patrol several hundred thou'168
sand acres alone with antiquated equipment and no back-up.
Gangs of youth on reservations band together and intimidate many
law-abiding citizens. 169 This "trend toward witness intimidation is
hampering investigation and prosecution of violent crime. ' 170 Increased crime rates, the prevalence of gang activity, and the inability to prosecute these juvenile offenders endangers the future of the
tribal court's autonomy.171 These factors all deplete the tribal
court's ability to adjudicate their youth and creates the need for the
transfer of jurisdiction to state and federal systems, which extinguishes the traditional cultural forms of rehabilitation used by many
tribes.
IV.

CUSTOMS AND REHABILITATION

As illustrated in the Elmer case, without adequate resources,
tribes are subject to state and federal control over matters that are
traditionally within tribal jurisdiction. 72 This notion is particularly
problematic because there are many advantages of securing tribal
165 See Campbell, supra note 157.
166 Id.

167 See DiGregory, supra note 154.

168 Id. (citing an example where a Navajo Nation police officer responding to
a call with no back-up was brutalized and beaten to death by a gang of Indian
youth).
169 Id.

170 Concerning Challenges Confronting American Indian Youth, Hearings
Before Sen. Comm. on Indian Affairs, 104th Cong. (1995) (daily ed. Mar. 3, 1995)
(statement of Herbert Becker, Director, Office of Tribal Justice, Department of
Justice [hereinafter Becker].
171 Id.
172 See Elmer, 591 N.W. 2d at 176.
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sovereignty. 173 Tribal courts offer Native American youth something state and federal courts simply cannot, namely by "culturally
and physically" rehabilitating the youth within the traditions and
customs of their heritage. 174 "To reduce crime [on the reservations]
it is critical to have an adjudicative, "value-enforcing" institution in
the community that can deal with ...

criminal acts committed by

youth." t 75

Strengthening the tribal courts creates "an essential
component of tribal sovereignty and self-governance."' 1 76 One
method of supporting the "value-enforcing" nature of tribal courts
is to utilize tribal elders and community leaders as resources to pro-

177
vide instruction, guidance, and counseling to the wayward youth.
This is a form of rehabilitation, which also strengthens the commu-

nity. Children may secure the future of their culture by taking

178
pride in their heritage.
In addition to the rehabilitative process, many Native American tribes practice reformed versions of alternative dispute resolution to settle tribal problems. 179 Though some argue that the
influence of Anglo-American ideals have polluted tribal traditions, 180 many tribes have adapted their traditions to accent modern
notions of justice, while continuing to represent the interest of their
community. 18' Even the members who advocate adopting Anglo-

174

See Becker, supra note 170.
Id.

175

Id.

173

Id.
See Penney, supra note 83.
See generally Valencia-Weber, supra note 13.
See Fredric Brandfon, Comment, Tradition and Judicial Review in the
American Indian Tribal Court System, 38 UCLA L. REV. 991 (1991).
176
177
178
179

180
181

Id.

Id. at 1009-10 (discussing how some tribes vary in applying concepts of
Indian traditions within the Tribal Courts. "Some are simple, such as displaying
tribal symbols in the courtroom and arranging the courtroom seating in a circle").

See also Hepler v. Perkins, 13 Indian L. Rptr. 6011, 6016;

NATIONAL AMERICAN
INDIAN COURT JUDGES ASSOCIATION LONG RANGE PLANNING PROJECT, INDIAN
COURTS AND THE FUTURE (1978) (citing to further methods of traditions used in

the tribal courts include reliance on "tribal custom and usage" and implementing a
Court of Elders in child custody cases). See Brandfon supra note 179 (suggesting
that more sophisticated methods include some courts relying on notions of tribal
sovereignty within a framework referencing federal legislation citing Tom v. Sutton
533 F.2d 1101 (9th cir. 1976) where the court admitted that notions of "due process" and "equal protection" may have different meaning when applied in the tribal court context); Frank Pommersheim, What Must be done to Achieve the Vision
of the Twenty-First Century Tribal Judiciary,7 KAN. J.L. & PUB. POL'Y 8 at 9 (citing further examples include notions of due process not only because they reflect
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American principles acknowledge that "only the use of tribal customs as the bases of tribal court decisions will increase the vitality
and independence of the tribal courts."'1 82 History illustrates that a
complete adherence to Anglo court structure is detrimental to Native American sovereignty. 183 Supporting the use of customs in the
judicial process is an important step towards preserving the autonomy that the tribal courts need to achieve success. 184
Though tribal court formats vary greatly from tribe to tribe, the
overall goal of the rehabilitation process is consistent. 85 Unlike
the common methods of the Anglo system, tribes often do not resort to punitive methods to adjudicate or reform their juvenile offenders. 86 Traditionally, tribes rely on restitution methods to
compensate the victims of juvenile crimes. 187 An example of this
form of restitution may be witnessed in the Nez Perce tribe in
88
Idaho, where a tribal member was convicted of drunk driving.
Instead of receiving a $500 State imposed fine, the offender had to
cut firewood for an elderly community member and pay a lesser
fine.' 89 "Hunting violators may be ordered to provide meat for
other tribal members to serve at wakes or celebrations.. .a juvenile
offender will be counseled by a panel of elders." 190 "Sometimes the
penalty may not satisfy the judges in state court, but they are tailored to get better results on the reservation.''
Another example is the Mashantucket people, who use home
detention as an alternative to incarceration in the case of severe
the Anglo notions of the opportunity to be hearing and notice, but it was too a
tribal tradition. "In Lakota tradition, you hear a person out before you do anything regarding his or her future or status." "To me, that is a small vignette or an
example where a tribal court takes an Anglo concept, due process, which most of
us subscribe to, but the court is insightful enough to refract the Anglo concept
through its own cultural system").
182 See Brandfon, supra note 179, at 1009.
183 See PEVAR, supra notes 21, 30.
184 See Brandfon, supra note 179, at 1009.
185 See generally PEVAR, supra note 3, at 94-104.
186 See Polashuk, supra note 14, at 1210.
187 See id. at 1211.
188 Joan Abrams, The Nez Perce Tribe; Who's the law of the land?;Jurisdiction
on Indian reservations is confusing, even for the experts, LEWISTON MORNING
TRIB., (Idaho) November 26, 1999 at lA.
189 Id. (referring to examples given by Fred W. Gabourie St., Chief Judge for
the Kootenai Tribe and prosecutor of the coeur d'Alene Tribe).
190

Id.

191 Id. (quoting Fred W. Gabourie St., Chief Judge for the Kootenai Tribe and
prosecutor of the coeur d'Alene Tribe).

2000]

WHO'S FAILING WHO?

825

juvenile delinquent cases. 192 This alternative offers the child the
chance to be surrounded by his/her family and tribal community for
rehabilitation, rather than surrounding the offender with other
troubled youth in state prisons. 193 On many reservations criminal
offenses are often privately settled or possibly with the tribal court's
assistance, if the punishment affects the entire tribe. 194 "If there are
standards, traditional values, and cultural traditions which a party
in an action in tribal court believes are of great importance and that
are required for proper interpretation of the tribal code, then it is
the duty, obligation and responsibility of tribal counsel to bring
forth testimony to establish facts which would show such traditional
1 95
values and Indian standards."'
Essentially, tribal court members and elders within the tribe
come together to rehabilitate the accused.' 9 6 The customs relied
upon are not necessarily written into the tribal code or constitution,
but, instead, reflect the overall understanding of the community,
and are codified through tribal councilors and tribal elders' interpretation of custom and traditions. 197 The custopms are affirmed,
not only in the ultimate decision made in tribal courts, but, used "in
the process by which decisions are made, the way disputes are re98
solved and the manner in which justice is done."'
The "take over" of tribal jurisdiction, as illustrated in the Elmer case, prevents exposure of the youth to alternative dispute resolutions or rehabilitation within his/her culture.1 99 The
jurisdictional transfer, due to lack of funding, acts as another era of
termination of tribal autonomy. In order to strengthen and
continue the Native American traditions and culture, their children
192

See Julie Miller, Expanding System Metes Out MashantucketJustice, N. Y.
30, 1995, at 13CN.

TIMES, July
193 Id.
194 Id.
195 See
196 See
197 See

Valencia-Weber, supra note 13, at 246.
generally Valencia-Weber, supra note 13.
Valencia-Weber, supra note 13, at 253.
198 Concerning Indian Tribal Justice Act, HearingsBefore Sen. Comm. on Indian Affairs, 102nd Cong. (1995) (statement of Mary C. Morgan, Deputy Assit. Attorney General Office of Policy Development, Dep't. of Justice.). See also, Rupert
Ross, Leaving Our White Eyes Behind: The Sentencing of native Accused, 3 CANADIAN NATIVE L. REP 1-15 (1989), reprinted in NIELSEN & SILVERMAN supra note
133 (discussing that traditional Native American custom within the culture are
often misinterpreted in Anglo judicial forums and this misinterpretation often has
a negative effect in determining the Native accused's guilt and/or sentencing).
199 See Elmer, 591 N.W. 2d. at 176.
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must be encouraged and disciplined in the traditions of the culture. 200 For many Native American tribes throughout the nation,
the future is uncertain. 20 1 Legislation is needed to support Native
American sovereignty, once again. 20 2 "Legislative declarations of
praise of tribal courts fall far short of actually living up to stated
commitments to provide funds which would enable courts to meet
the needs of their constituents. ' 20 3 Tribal courts need encouragement to practice their customs and traditions, while effectively adjudicating their members. 20 4 Given that the youth population is
vastly growing on many reservations, 20 5 efforts must be concentrated in providing for the future of these juveniles and for the fu20 6
ture of the Native American people.
V.

LEGISLATION

In order to implement programs and grant funds to encourage
Native American self-determination and autonomy, Congress must
understand the plight of the American Indian.20 7 There needs to be
an understanding that excessive crime and the lack of resources not
only create unsafe, unjust, violent communities on reservations, but
also depletes the very notion of Native American self-determination. 20 8 As the Elmer case depicts, tribal courts are losing ground
20 9
on the allotted limited jurisdiction.
Since first contact between the settlers and the Indians, the
United States government has passed legislation allocating funds to
the reservations in an effort to support Congress' intent to encourage Native American sovereignty. 2 10 However, given all of the
current legislation and funding, one must ask: what is happening on
the reservations that casues the crime rates to rise to the highest of
200

See DiGregory, supra note 154.

201

Id.

Id.
See Reynolds, supra note 55, at 382.
Id.
See Greenfeld & Smith, supra note 120.
Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Affairs Comm., 104th Cong. (1997) (statement of William Thorne) [hereinafter
Thorne].
207
See generally Hatch, supra note 143. See also Greenfeld & Smith, supra
note 112 and accompanying text.
208 See DiGregory, supra note 154.
209 See Elmer, 591 N.W. 2d. at 176.
210 See Hatch, supra note 143 (citing efforts to implement youth violence prevention programs on reservations).
202
203
204
205
206
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any culture; and, why are so many reservations still lacking adequate resources to effectively carry out their own system of government? 21 1 The vast need for increased funding is apparent; however,
there also exists a need for implemented programs in support of the
rehabilitation of the reservations. 212 Congress should not only recognize the need to resolve the extensive crime problem in Indian
Country, but they must do so in a manner that encourages local
tribal solutions, instead of further federal dominance. 2 13 "This
means providing Indian tribes with the financial resources needed
to address the problems, the necessary technical support, and the
freedom to develop their own justice system programs that are specifically tailored to meet the needs of their communities. '' 214 Building detention centers similar to state facilities will not remedy the
problems faced in Indian Country. 215 A balance needs to be
achieved where reservation communities are granted the adequate
resources and are encouraged to create rehabilitation and preven21 6
tion systems to secure their youth's future.
A.

Legislative Measures

Currently, legislation is underway, that has the opportunity to
improve the lives of many Native Americans living on reservations.2 17 The 106th Congress introduced new legislation that provides for a study and report detailing. the situation of Native
American reservations and tribal courts. 21 8 Legislation is also
pending, that promises to not only identify juvenile offender
problems, but also to support and encourage adjudication in the
2 19
tribal courts and encourage Native American sovereignty.
211

Id.

See Hargrove, supra note 111.
Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Affairs Comm., 104th Cong. (1997) (statement of Sen. Daniel K. Inouye) [hereinafter
Inouye].
214 See id.
215 See Hargrove, supra note 111 (citing that programs which provide alternatives not only to juvenile delinquents, and to entire families are needed to rehabilitate the community).
216
Id.
217 S.254., 106th Cong. § 112 (1999)
212
213

218

Id.

S. 1508, 106th Cong. (1999) (providing funding for technical and legal assistance to tribes to strengthen the tribal courts in an effort to allow them to expand their jurisdiction and properly adjudicate their offenders).
219
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Senate bill 254, the Violent and Repeat Juvenile Offender Accountability and Rehabilitation Act of 1999,220 calls for a study and
report on Indian Tribal jurisdiction. The Bill asks that:
Not later than eighteen months after the date of enactment of this Act, the Attorney General shall conduct a
study of the juvenile justice systems of Indian tribes (as
defined in section 4(e) of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 450b(e))
and shall report to the Chairman and Ranking Member of the Committee on the Judiciary and the Committee on Indian Affairs of the Senate and the
Chairman and Ranking Member of the Committee on
the Judiciary of the House of Representatives on (1)
the extent to which tribal governments are equipped to
adjudicate felonies, misdemeanors, and acts of delinquency committed by juveniles subject to tribal jurisdiction; and (2) the need for and benefits from
expanding the jurisdiction of tribal courts and the authority to impose the same sentences that can be imposed by Federal or State courts on such juveniles. 221
Further, § 207 of Senate Bill 254 calls for reserve funding to
support programs to help eradicate gangs in high crimes areas,222
including our nation's reservations. 223 In order to receive federal
grants under this program, tribes have to submit applications detailing juvenile delinquency problems, as well as lack of adequate law
220

S. 254, 106th Cong. 254 (1999).

S. 254 at § 112.
S. 254 § 205 (Defining high intensity gang activity areas are defined as
those where (a) the extent to which gangs from the area are involved in interstate
or international criminal activity; (b) the extent to which the area is affected by the
criminal activity of gang members who - are located in, or have relocated from,
other States; or are located in, or have immigrated (legally or illegally) from, foreign countries; (c) the extent to which the area is affected by criminal activity of
gangs that originated in other State or foreign countries; (d) the extent to which
State and local law enforcement agencies have committed resources to respond to
the problem of criminal gang activity in the area, as an indication of their determination to respond aggressively to the problem; (e) the extent to which a significant
increase in the allocation of Federal resources would enhance local response to
gang-related criminal activities in the area; and (f) any other criteria that the Attorney General considers to be appropriate).
221
222

223

Id.
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enforcement and tribal court control. 2 24 Agencies that authorize
the grants seek assistance in enforcement of the law and other measures to aid the current crime epidemic. 22 5 Grants will also focus on
efforts to prevent youth from entering gangs.2 26 For example, Title
III of the bill grants funding to communities which establish after
school activities and clubs as alternative activities meant to steer
youth away from gang membership. 227 The goal of the legislation is
to build communities through safe, supervised environments where
the community will have a forum to interact with the youth, provide
role models, and much needed alcohol and drug abuse education
programs. 22 8 The legislative allocation of funding has the opportunity to make a positive difference on American's reservations.
However, the problem of government bureaucracy may again interfere with this objective. 229 All too often reserve funding earmarked
for reservations is tied up in the red tape of agencies overseeing the
reservations. 230 Increased funding is one positive step in the direction towards supporting Native American self-determination. Follow-up programs are also needed to ensure the expeditious
appropriation of funding, and that the goals of the programs are
met.
B.

Societal Measures

Aside from federal legislation, the country needs to support
the tribal court system.2 3 1 Conflicts of law between state, federal,
and tribal courts should balance the advantages the juvenile has in
remaining within the familiar tribal court system. 232 When "the
Id.
S.1508, 106th Cong. (1999).
S.254, Title III (referring to increased funding for after school programs).
Id. (S.254 rewrites provisions of the Juvenile Justice and Delinquency Prevention Act of 1974, 42 U.S.C. 5603 which established within the Department of
Justice, and office of Juvenile Crime control and Prevention).
228
S.254; see 106th CONG REC S7856 (statement of Sen. Hatch) (describing
that overall the bill allocated over $1 billion annually to prevent juvenile crime).
229
See generally PEVAR, supra note 3, at 52-3 (describing how resources earmarked by the federal government are often delayed in the approval and distribution process of government agencies such as the BIA).
230
Id.
231 See generally Christine Zuni, Article, Strengthening What Remains, 7 KAN.
J.L. & PUB. POL'Y 17 (1997).
232
Id. See also Jimenez and Song, supra note 34, at 1706 (arguing that any
law enforcement reform in Indian Country must include a challenge to Public Law
280 and its effect on Tribal Jurisdiction).
224
225
226
227
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customary law 233 of two separate tribes come into conflict ... the
principles to resolve conflicts of law could be applied or developed
by the tribal court itself. '234 Congress must do more than allocate
additional funding, to be faithful to Congress' original intent of en-

couraging Native American sovereignty. 235 Only when this country
recognizes tribes as sovereign nations will the tribes truly have autonomy. All United States citizens carry the responsibility to recognize the legitimacy and importance of Native American self236
determination.
Through funding and federal programs the federal government
has the means to remedy the plight of the American Indian. The
federal government also has the means to dissolve the remaining
threads of sovereignty. 237 As long as Native American autonomy
stays at the forefront of concerns, when legislating in this area, substantial portions of the Juvenile Justice Bill of 1999, and subsequent
similar legislation, may vastly improve reservations and secure the
future of the tribal system.2 38 All Americans should foster an understanding of the importance bf tradition and custom in Native
American culture, and encourage the use of tradition and custom to
promote Native American autonomy. 239 Recognition of tribal selfgovernance is needed to have impartial justice nation-wide, with all
Americans enjoying their rights as citizens with access to a secure
and effective justice system.
CONCLUSION

Throughout this nation's history we have collectively failed to
keep our promises to the Native people. 240 Today, we have an op241
portunity to remedy the current state of American reservations.
Despite the steady decrease in the nation's overall crime rate, dis233 See id. at 22 (explaining that the use of customary law instead of common
law is a personal preference of the author's because the term common law is
"closely associated" in the legal profession as referring to the Common law of
England).
234 See id. at 27.
235 See Inouye, supra note 213.
237

Id.
Id.

238
239
240
241

S. 254., 106th Cong. (1999)
See generally Zuni, supra note 231.
See discussion, supra notes Parts I A, B.
S. 254, 106th Cong. (1999).

236
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turbingly, crime on the reservations are at an all time high.242 Incredibly, Native Americans, making up less than one percent of the
U.S. population, suffer a crime rate more than double that of any
other race. America's reservations seem little like America, because notions of justice and fairness, we as Americans hold sacred,
are absent on many reservations. 243 Tribal law enforcement lacks
the means to enforce the law and the Tribal judiciary lacks the re244
sources to properly adjudicate those apprehended offenders.
When a youth, such as Elmer, enters the tribal court system, his or
her future is uncertain. Some youth are removed due to lack of
resources; and, as a result they are returned, unpunished and unrehabilitated, to school or home the next day.245 In other circumstances, youth, such as Elmer, are transferred to state juvenile
detention centers and are left in the state's hands, exposed to a culturally foreign environment focused, not on cultural rehabilitation,
but, on punishment.2 46 The result of either situation is devastating
247
to the Native American community.
Tribal courts need the federal government's support to achieve
self-determination. 248 The Juvenile Justice Bill of 1999 will allow
Native American self-determination by providing necessary funding
to create community programs. This bill will fund the creation of
systems of juvenile rehabilitation by employing Native American
customs and traditions. The passage of the bill will reinforce Native
American sovereignty, manifesting Congress' intent to support and
encourage Native American autonomy. 249 If the funding is properly implemented and equally distributed, the tribal court system
will have the opportunity to rehabilitate their current juvenile offenders and prevent the growing class of tribal youth engaged in
criminal activity from committing future crimes.
Ultimately, Native American juvenile delinquents, such as Elmer, would be adjudicated in tribal court with adequate resources
to carry out justice. If the Menominee tribal court had proper fund242
243
244

167.

See Greenfeld & Smith, at supra notes 110.
See Greenfeld & Smith, supra note 110.
See Greenfeld & Smith, supra note 111. See also DiGregory, supra note

See Penney, supra note 83 and accompanying text.
See Elmer, 591 N.W. 2d. at 176.
See Hatch, supra note 143 (citing incidences of gang violence taking over
many communities in Indian Country).
248 See Inouye, supra note 213.
249 See discussion, supra note 56 and accompanying text.
245
246
247
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ing, as prescribed under the Juvenile Justice Bill, for example, the
tribal court would have been able to keep Elmer under his tribe's
jurisdiction.2 5 0 Elmer, like many other Native American juvenile
delinquents, would have had the opportunity to reform himself
within his community, customs, and culture. Allowing tribal courts
to utilize Native American customs to rehabilitate their youth is
"essential for cultural survival of the American Indians as a distinct
people and as a governing entity."'25 1 Further, rehabilitative
processes incorporating Native American customs allow juveniles
to develop a more complete understanding and appreciation of
their role in the community. 252 This positive outcome will not occur
if Native American juvenile delinquents continue to be sent to state
detention facilities and penitentiaries outside of their culture.
Native American families need support from programs that
link positive, influential people in the community with troubled
youth. 2 53 Native American youth must be encouraged to develop
positive identifications of Indian values. 254 This strengthening will
foster a greater understanding of the traditional community values
where juveniles can grow up with a sense of pride in their own identitities.2 5 5 The Juvenile Justice Bill allocates funding for these purposes. 256 In addition, the government should not only allocate
resources for detention centers, but also to establish programs for
250 S. 254, 106th Cong. (1999) (proscribing funding to build rehabilitation centers for youth).
251 See Valencia-Weber, supra note 13, at 229.
252 See generally Darrell Glover, Judge Puts End to Teen's Banishment; Pair

Headed to Prison; Test Called a Success, SEATTLE POST-INTELLIGENCER, October

4, 1995, at Al(stating where a Washington judge allowed Native American teens to
be banished from society as was the custom of their tribe. Tribal elders visited the
teens and basic needs were provided for. After one year, the teens returned to the
State jurisdiction to serve the rest of their sentence for battery and robbery. However, the State court judge as well as tribal leaders considered the experiment a
success. It allowed the juvenile delinquents to rehabilitate and appreciate their culture and ultimately serve society better. This type of jurisdictional sharing is at
least an attempt to recognize the importance of culture in the juvenile rehabilitative process. Unfortunately, this was not an option in the Elmer case, and jurisdiction was totally usurped by the State.) Id.
253 See generally Valencia-Weber, supra note 13.
254 Indians and Gangs, Joint Hearings Before Senate Judiciary & Indian Affairs Comm., 104th Cong. (1997) (statement of William Thorne).
255

Id.

256 Violent and Repeat Juvenile Offender Accountability and Rehabilitation
Act of 1999, S. 254., 106th Cong. (1999) Title III (providing funding for community
centers where all members of the tribe can interact).
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communities and families, because utilizing custom and tradition is
critical for the effective rehabilitation of Native American youth. If
Elmer had received guidance from such a program, perhaps he
would have chosen not to commit crime. Finally, developing a
healthy identity not only rehabilitates the juvenile offender, but is
more likely to create a valued, productive member of society. At a
time when the future of Native Americans is uncertain, we should
further our contemporary federal policy of supporting Native
American self- governance and secure efforts to provide for the future of tribal culture.
Sarah M. Patterson

